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For m a ny  ye ars,  Ne w  Hampshire  c o ntra ct ors  hav e  b e n efite d  from  a  la w  w hi c h  

b ars  la w suits  “arisin g  out  of  any  d efici e n c y  in the  cre ati o n  of  an  impr o v e m e n t  to  re al  
pro p erty,  includin g  with out  limitation  the  ...  c o nstruction  ...  of  that  impr ov e m e nt , ”  m or e  
than  ei g ht  ye ars  after  the  substantial  c o m pl eti o n  of  the  impr o v e m e n t .   Known  as  the  
“statute  of  rep o s e , ”  this la w  has  o p er at e d  to  prev e nt  clai m s  a g a i n st  c o ntra ct ors,  d e si g n  
prof essi o n als  an d  oth ers  b a s e d  on  alle g e d  d e si g n  or  c o nstruction  d ef e cts  in proj e cts  
substanti ally  c o m pl et e d  m or e  than  ei g ht  ye ars  e arli er.

Before  Ne w  Hampshire’s  statute  of  rep o s e  w a s  en a ct e d ,  Ne w  Hampshire  la w  
per mitte d  clai m s  for  d e si g n  or  c o nstruction  d ef e cts  to  b e  ass erte d  within  thre e  ye ars  
from  the  d at e  w h e n  such  d ef e cts  w e r e  dis c o v e r e d ,  re g ar dl e s s  of  ho w  lon g  a g o  the  
proj e ct  ha d  b e e n  c o m pl et e d .   This exp o s e d  archite cts,  en gi n e e r s  an d  c o ntra ct ors  to  
liability of  virtually infinite  duration  for  such  d ef e cts.   In 1 9 9 0 ,  the  Ne w  Hampshire  
legisl ature  resp o n d e d  to  the  industry’s  c o n c e r ns  a b o ut  this limitless  lia bility by  en a ctin g  
the  current  versi on  of  RSA 5 0 8 : 4 - b.   Since  that  time ,  c o ntra ct ors  an d  oth ers  hav e  
enj oy e d  prote cti o n  from  such  liability b e g i n nin g  ei g ht  ye ars  after  substanti al  
c o m pl eti o n ,  re g ar dl e s s  of  w h et h er  an  alle g e d  d ef e ct  has  b e e n  disc o v e r e d .

 A rec e nt  c ourt d e c i si o n , 1  ho w e v e r ,  has  highli g ht e d  a  w a y  in w hi c h  c o ntra ct ors  
m a y,  eith er  intention ally  or  ina d v e rt ently,  giv e  up  the  prot e cti o n  afford e d  by  the  statute  
of  rep o s e .   In Septe m b e r  of  2 0 0 8 ,  the  Grafton  County Superior  Court ruled  that  a  
c o ntra ct or  c oul d,  by  c o ntra ct  with  a  proj e ct  o w n e r ,  effe ctiv ely  surren d er  the  prot e cti o n  
of  the  statute  of  rep o s e  by  a gr e e i n g  to  ind e m nify  the  o w n e r  a g a i n st  clai m s  of  third  
parties  alle gi n g  d ef e ctiv e  c o nstruction.   

Wher e  the  c o ntra ct or  has  a gr e e d  to  ind e m nify  the  o w n e r  in this fashi o n,  the  
Court c o n clu d e d  that  the  o w n e r’s  ind e m nity  clai m  arises  not  from  a  “d efici e n c y  in the  
cre ati o n  of  an  impr o v e m e n t  to  re al  pro p erty“  but  from  a  c o ntra ctu al  o bli g ati o n  
voluntarily und ertak e n  by  the  c o ntra ct or.   Accor din gly,  the  Court ruled  that  the  statute  of  
rep o s e  did  not  o p e r at e  to  b ar  a  cl ai m  for ind e m nific ati o n ,  m a d e  by  the  ori gin al  
o w n e r / d e v e l o p e r  a g a i n st  the  c o ntra ct or,  with  resp e ct  to  a  suit a g a i n st  the  o w n e r  
alle gi n g  d ef e cts  in the  d e si g n  an d  c o n struction  of  a  proj e ct  c o m pl et e d  w ell  ov er  ei g ht  
ye ars  e arli er.   This m e a nt  that  the  c o ntra ct or  w a s  c o m p e ll e d ,  du e  sol ely  to  its c o ntra ct  
with  the  o w n e r ,  to  d ef e n d  a  la w suit that  oth er w i s e  w o ul d  hav e  b e e n  b arr e d  by  the  
statute  of  rep o s e .
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The  Grafton  County Superi or  Court’s interpretati on  of  the  statute  of  rep o s e  m a y  
b e  still o p e n  to  ar gu m e nt  in oth er  c a s e s ,  but  it w a s  w ell  re a s o n e d  an d  supp ort e d  by  
c ourt d e ci si o n s  in oth er  states.   It is not  unlikely,  ther ef or e ,  that  this d e ci si o n  will b e  
follo w e d  by  oth er  Ne w  Hampshire  c ourts  an d  a d o pt e d  by  the  Ne w  Hampshire  
Suprem e  Court w h e n  the  issue  finally re a c h e s  our  high e st  c ourt.

The  less o n  of  this c a s e  for c o ntra ct ors  an d  d e si g n  professi o n als  is a p p a r e nt:   

Parti e s  contra c tin g  with  an  own e r  for  the  d e s i g n  or  con s t r u c ti o n  of  a  proj e c t  
sh o ul d  b e  wary  of  contra c t  pro vi s i o n s  that  requir e  the m  to  ind e m n ify  the  own e r ,  
with  re s p e c t  to  claim s  of  d e s i g n  or  con s t r u c ti o n  d e f e c t s  a s s e r t e d  again s t  the  
own e r ,  reg a r dl e s s  of  ho w  long  afte r  co m p l e ti o n  of  the  proj e c t  the  claim  is  
a s s e r t e d . 2   

In ne g o ti atin g  an d  drafting  c o ntra ct  terms,  c o ntra ct ors  an d  d e si g n  prof essi o n al s  
w o ul d  b e  w ell  a d vis e d  to  limit,  to  the  extent  p ossi bl e ,  their  ind e m nity  o bli g ati o n s  to  
ei g ht  ye ars,  so  that  they  expire  at  the  sa m e  time  that  oth er  clai m s  b e c o m e  b arr e d  by  
the  ei g ht-ye ar  statute  of  rep o s e .   Own ers,  of  c ours e ,  will resist this limitation,  but  arm e d  
with  the  ration al e  b e hi n d  the  statute  of  rep o s e ,  c o ntra ct  ne g o ti at ors  sh ould  hav e  so m e  
suc c e s s  in c o n vin cin g  the m  that  unlimite d  exp o sur e  to  liability is not  only  unre a s o n a b l e  
an d  unfair,  but  inc o nsistent  with  Ne w  Hampshire  la w .

The  b otto m  line  is that,  if you,  as  parties  to  c o nstruction  c o ntra cts,  ar e  a gr e e i n g  
to  ind e m nify  o w n e r s  a g a i nst  cl ai ms  of  third  parties  re g ar dl e s s  of  w h e n  such  clai m s  ar e  
m a d e ,  you  ar e  givin g  up  a  larg e  p ortion  of  the  le g al  prot e cti o n  that  Ne w  Hampshire’s  
statute  of  rep o s e  w a s  intend e d  to  provi d e .

 
 

2   The  sa m e  less o n  a p pli es  to  sub c o ntr a ct ors  an d  suppli ers  ne g o ti atin g  ind e m n ity  provisi o ns  with  g e n e r al  
c o ntra ct ors  an d  c o n struction  m a n a g e r s .



  


