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?or many years, %w‘ %mf&/fire contractors FKave ﬁeneﬁte([ﬁom a Jaw whick
bars Jawsuits ”arz'.n'nj out of any z[ef‘z'cz'enc'}/ in the creation of an improvement to real
property, including without fimitation the ... construction ... of that improvement, more
than ez:y/:t years z{ﬁfer the substantial comjafetz’on of the improvement. {ﬂow‘n as the
‘statute of repose, this Jaw Kas operated to prevent claims against contractors, design
Joro]pesen'onafs and otkers based on affejer[ design or construction tfefecta‘ in projects
substantially completed more than eight years earfier.

ﬁg‘ére WZW %mfa"/fire 's statute cfre]oo&e was enacted, WZW ?ﬂme/fire Jaw
permitted cJaims ﬁr design or construction t[efectJ to be asserted within three years
ﬁom the date when suck Jefécta‘ were discovered , rejarr[fem <>]C/fow fonj ago the
project kad been comffetef. This exposed architects, engineers and contractors to
/z'zlﬁz'fi?}/ of w’rtua/{y z'nﬁnz'te duration ﬁr such defects. g;;zyyo, the Wguf %mf&ﬁire
fejz'o"fature responded to the inr[u&t::}/:s concerns about this fimitless fia[ifiq}/ b:}/ enacting
the current version of &3%08:1,— 5. Since that time, contractors and others Fave
enjoyef protection ﬁom such fz'a[z'fz’tr}/ beginning ez'j/zdt years afber substantial
comffetz'on, rejartffess ofﬂv/fetﬁ?zr an affejet[ cfef‘ect lkas been discovered.

%recent court decision, ' kowever, FKas /tvzc'y/td/z;jr/zvtez[ a way in whick contractors
may, either intentz'onaf{}/ or inac[vertent{}/, give up the protection aﬁ%rcfecf b:}/ the statute
of repose. c771 Cg(yotemb-er °f1°°8' the g‘ra]%cn tcung/ <51{,(]997‘1’1.” Gourt ruled that a
contractor could, iy contract with a]aroject owner, eﬁéctive{}/ surrender the protection
of the statute ofre]ao&e [y agreeing to inz[emnz’]fy the owner against claims of third
parties a//ejz'nj Jefectz’ve construction.

Where the contractor kas ajreezf to z'n([emni]f‘}/ the ocwner in tﬁ?&fas/fion, the
Gourt concluded that the owner's z'nc[emnz't{}/ claim arises notﬁom a “c[eﬂcz'enc:}/ in the
creation of an improvement to reaf(]orojaert] “ ﬁutﬁom a contractual offzjatz’en
vofuntari{}/ undertaken [] the contractor. %‘confz’nj{y, the Gourt ruled that the statute of‘
repose did not operate to bar a cfaim ﬁr z'nt[emnz'fi'catz’on, made Fy the orzjz'na/
0wner/t[eve/ofer against the contractor, with respect to a suit against the owner
affejinj Jefecto‘ in the design and construction ofafroject comf/etea[ well over ez:y/ft
years earfier. Jhis meant that the contracter was com]aeffer[, due Jofe[}/ to its contract
with the owner, to t[efenz[ a Jawsuit that otherwise would Kave been barred 5}/ the
statute of repose.

' 85 South Main Street Condominium Association v. Brookstone Builders, Inc., docKet no. oé- G-

210.



The Z%rafi‘on (Count] 3ufen'or Court s interpretation of the statute of repose may
be Jtz'fvaaen to argument in other cases, hut it was well reasoned and supported 17:}/
court decisions in other states. Jis not unfz'fe{}/, tﬁeref?vre, that this decision will be
fbffow‘e([ 17:}/ other W;w‘ ?f;lmfesﬁ"z're courts and adopted 17:}/ the Now %me/fire
c@Sujvreme Gourt when the issue ﬁna[{y reackes our ﬂjﬁe&t court.

The Jesson of this case ﬁr contractors and tfer:jn JarofeJJz'onafJ zs apparent:

Parties Contracting with an owner for the design or construction ofa project
should be wary of contract provisions that require them to indemnify the owner,
with respect to claims of design or construction defects asserted against the
owner, regardless of how long after completion of the project the claim is

asserted. ?

jj;nejctiatz’nj and ([rt{ﬁz'nj contract terms, contractors and ([eJ'l:yn Jarcfeo".sz’onaf.s
would be well advised to fimit, to the extent (po&&i[fe, their z'nt[emnz'l(?y oiﬁjation& to
ez:j/ft years, so that t/fey expire at the same time that other claims become barred b:}/
the ezly/ft—(}/ear statute of repose. CQuwners, of course, will resist this fimitation, but armed
with the rationale bekind the statute of repose, contract negotiators should Kave some
success in convincinj them that unfimited exposure to fz’alfz’fz’ty is not on{}/ unreascnakblfe

and unfaz’r, but inconsistent with W;'w %mf&/ﬁ're Jaw.

The bottom fine is that, z']ﬁ}/ou, as parties to construction contracts, are agreeing
to z'n([emnz'f:}/ owners against cJaims of t/zdz'rc[(]aartieef TEjdrl[/eJJ of when suck claims are
made, you are giving up a farje Jportion of the fejafjarotectz'on that WZW %mf&/ﬁ're s
statute of repose was intended to provide.

2 , , I , i} ;. 3
Tke same Jesson afJa[zeJ to subcontractors and Ju]go/zers negotiating mlfemnzt}/ provisions wztﬁjenera/

contractors and construction managers.






