DAVIS BACON, $8.6 BILLION IN OVERPAYMENT   
With the increase in public works construction spending due to stimulus funding and increased interest in public works projects by contractors who are seeking new markets, the Davis Bacon Act (DBA) has become a frequent topic. The Davis Bacon Act is a feature of public construction projects under which construction projects funded entirely or in part by the federal government must pay a government determined “prevailing wage” to the workers on the project. The federal Davis Bacon Act was adopted in 1931. Since then many states (32), including Vermont have enacted “mini” Davis Bacon Acts that also determine “prevailing wages” for state funded construction projects (NH did have a state prevailing wage law, it was repealed in 1984). At the Federal Department of Labor, the Wage and Hour Division (WHD) has the job of calculating the prevailing wage under the Federal Davis Bacon Act. It comes at no surprise that the WHD survey methods disrupt most company’s ability to maintain their own wage and benefit practices and the WHD survey methods favor compensation practices found in union collective bargaining agreements. It is estimated that nationally the WHD methods inflate construction cost by close to 10%. Based on labor cost statistics, annual public construction cost by the federal government and a comparison of alternative wage determinations, it is estimated that the WHD procedures cost taxpayers $8.6 billion in overpayments for federal public construction projects. 

The Davis Bacon act of 1931, named for sponsors Congressman Robert Bacon of New York and Senator James Davis of Pennsylvania, was enacted to help protect local workers during the Great Depression. In New York, Congressman Bacon saw local construction jobs go to low cost laborers from down south and wanted to halt this competition to local labor. President Hoover saw DBA as a method to counteract wage rates that were falling during the Great Depression. The timing was important in that DBA prevailing wages were applied to the vast number of public works construction projects undertaken during the new deal. Regardless of the initial intent or impact of the DBA, several federal laws have been enacted since 1931 that bring to question the Acts purpose today. To mention a few:

The Labor Relations Act of 1935 – Established that workers have the right to organize without interference from the employer and created the National Labor Relations Board to enforce that principle.

The Social Security Act of 1935 – Created Federal Insurance Contributions Act (FICA) and payroll taxes for retirement security (originally included unemployment security)

Statutory Minimum Wage Laws of 1938

Federal Unemployment Tax Act of 1939 (FUTA) – Along with State unemployment systems provides payments to workers who have lost their jobs.

Equal Pay Act of 1963 – Protects men and women who perform substantially equal work in the same establishment from sex based wage discrimination.

Civil Rights Act of 1964 – Prohibits employment discrimination based on race, color, religion, sex, or national origin.

Age Discrimination Act of 1967 – Protects employment discrimination for individuals 40 years and older.

American Disabilities Act of 1990 – Prohibits employment discrimination against qualified individuals with disabilities.

The existing federal DBA wage determination process involves four steps: (1) planning and scheduling of surveys, (2) conducting the surveys, (3) clarifying and analyzing the respondent’s data and (4) issuing the wage determinations. Problems contributing to inaccurate prevailing wage estimates begin early in the process and continue throughout all four steps. Many contractors are surprised to understand the survey process and the WHD regulations for conducting the surveys. The survey form is supposed to be sent to contractors and subcontractors along with a letter requesting information on any projects in the county being surveyed (surveys are done by county and for types of construction, i.e. building, highway, heavy). Letters announcing the survey and a copy of the survey form are also supposed to be sent to members of Congress, contractor trade associations and building trade unions to inform them of the survey and solicit their information as well. Contractors who do not respond to the initial request are sent a second request. Those who do not respond to the second inquiry are contacted by phone. Needless to say, the above described process is not utilized. In fact it is hard to determine who receives any survey request let alone a second request or a follow up phone call. 

The survey form is equally troubling. The form includes questions about the contractor, subcontractor, project, type of construction and hourly wage and benefits paid to workers in specific classifications. The design of the survey places a heavy burden on survey participants. The survey requires employers to report hourly wages and hourly fringe benefits, yet fringe benefits are rarely quoted, reported or paid on an hourly basis. The survey request employers to break out the hourly fringe benefits into different components (such as vacation and holiday) making the task even more burdensome. Employers that already record their employee wages and benefits in the format required by the survey have less of a compliance burden and are more likely to respond. Of the entities that are surveyed, union contactors and non union contractors, union contractors have the least compliance burden due to the breakdown of contributions in their collective bargaining agreements. The unions also have the added advantage of the common wage and benefit information for all their signatory employers and the ability of the union representative completing the forms for all the signatory contactors being surveyed.  
With many contractors not receiving survey forms, the difficulty for small contactors to comply with the survey design and with union contractors dominating the survey responses, it is likely that the resulting “prevailing wages” and benefits are strongly biased to be inconsistent with what is truly prevailing. 
It is very unlikely that the federal Davis Bacon Act will be repealed. In the absence of repeal, significant reforms should be made to the wage calculation method. Interestingly, an alternative to the WHD method for determining prevailing wages comes from within the Department of Labor itself: the Bureau of Labor Statistics (BLS). The BLS collects payroll data from specific employers that meet preset criteria. The data is timely and accurate. The WHD could realize substantial cost savings by utilizing the wage data collected by BLS, eliminating the need to conduct their own survey. Also, on average the WHD determinations are 22% more then the BLS determinations. As referred to previously, the difference in survey methods could save the taxpayers $8.6 billion in overpayment on public construction projects. That is in addition to cost savings realized by eliminating the administration and management of the WHD survey process. The BLS wage calculation process is on going, timely, accurate and currently utilized by federal and state agencies. The source of data at the state level that is included in the BLS determinations is utilized by some states for their state prevailing wage determinations.

ABC does believe that the ideal solution would be to repeal the Davis Bacon Act. However, if it is the wish of voters and taxpayers that construction workers get the wage and benefits that prevail in a community and that contractors from outside the area pay their labor accordingly, then the government should make certain that the determination process is equitable to all contactors and the results truly represent prevailing practices.  

