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CHANGE ORDER BASICS: THE CARDINAL CHANGE

Kelly Gagliuso, Gagliuso & Gagliuso, PA


Demands for extras have become the norm in contracting arrangements between owners, contractors and subcontractors.  Although contractors are typically required by contract to pursue changes requested by the owner, it is important to understand that there are rare circumstances in which changes can be so vast and burdensome as to constitute a "cardinal change" which discharges the contractor from further performance under the terms of the contract.  The legal standard can be elusive, however, and contractors seeking to terminate on this basis should tread lightly.  

I.
Typical Scope Changes

Due to the incorporation of change order provisions in modern contract forms, the owner generally has the power to unilaterally direct the contractor to perform changes or extras which fall within the "general scope of the work." Assuming that these provisions are incorporated into the contract, as they are in standard forms published by AIA, AGC, DBIA and EJCDC, a demand by the owner or contractor for extra work will not be considered a breach of contract and the contractor will be obligated to perform the change, even if the final adjustment in price or timing has not yet been determined by agreement. 

II.
The Anatomy of a Cardinal Change

The contractor's obligation to perform changes outlined above is generally limited, however, to those changes falling "within the general scope of the work." Although changes and extras are typically outside the specific original scope agreed to by the parties, the courts have determined that all extra work is not outside the general scope of the contract work.  


Generally, changed or extra work is outside the general contract scope only where, either individually or collectively, the changes or extras unreasonably alter the character of the work, unduly increase its cost, or effect such material change as to constitute a radical departure from the original contract. This type of change is called a "cardinal change" and often constitutes a virtual  abandonment of the original contract.  Unlike typical scope changes, the contractor is not obligated to perform a cardinal change.  Cardinal changes are almost always considered a material breach of the construction contract by the owner, entitling the contractor to collect the resulting damages.  

III.
Dangerous Waters: The Legal "Test"


A word of caution about cardinal changes is in order.  Relying on the fact that a change is "cardinal" as a justification for refusing to perform can by very dangerous. There is no universal test applied by the courts to determine whether a change is a radical departure from the original contract and therefore cardinal in nature.  Instead, the judge or arbitrator must measure the requirements of the contract as negotiated against the requirements of the contractor's obligations as changed by the owner and determine whether the new requirements depart so substantially from the original contract to constitute a material breach by the owner.  


In applying this test, the courts have reached a wide range of different conclusions which do not lend themselves to any hard and fast rule.  The reported court decisions are as varied as the facts behind them. Although some of the following changes have been deemed cardinal, decisions on similar facts have gone in other directions:

$ 

abandonment of the original building plan

$ 

an excessive number of change orders

$ 

large increases in the magnitude or cost of the work performed

$ 

changes which cause major disruptions or inefficiencies in the work

$ 

deductive changes eliminating the most profitable aspects of the contractor's work

$ 

changes causing major increases in the time for performance

IV.
The Contractor's Damages 

Should the contractor successfully prove a cardinal change, it will not generally bound by the payment remedies provided to it in the original contract.  Since the work required by the cardinal change is outside the general scope of the original contract, limitations on recovery of consequential damages, delay damages and OHP costs which might be contained in the original contract will not apply.  The contractor's damages will be measured by general breach of contract principals and all damages reasonably flowing from the breach will be recoverable from the owner.  

V.
Suspending or Terminating the Work

Since a cardinal change constitutes a material breach of contract by the owner, the contractor  technically has the right to stop work, or to abandon or terminate the contract.  This may not, however, be a wise course of action.  The standard forms, and many home grown forms, often state specifically that the contractor will pursue the work despite any dispute the owner's proposed adjustments to the contract value and time.  Given the high level of proof required to establish a cardinal change, work stoppages and terminations based on the assumption that a change is cardinal are a serious gamble.  Should a court or arbitrator later determine that the changes in question were not cardinal in nature, the contractor will be held to the contractual standard and its failure to proceed with the changes will constitute a material breach.  Damages flowing from the decision to terminate or abandon the work will then be chargeable to the contractor.

VI.
Discharge of Surety

Bonded contractors should also keep in mind that pursuing a cardinal change can also discharge a construction surety's bond obligations.  The obligation of a surety to honor performance and payment bonds is based on the general scope of the original contract.  Once the general scope is exceeded through a cardinal change, the surety has a strong argument that the new obligation undertaken by the contractor goes beyond that for which the contractor bargained, and for which the surety received a premium.  As a result, the surety obligations can be discharged if the cardinal change was a "material alteration" of its bond obligations.

VII.
Conclusions

In the event that radical and pervasive changes have plagued your contract to the extent that the current scope of work bears little resemblance to the original agreement, you may be justified in considering suspension, termination and prosecution of a claim for a cardinal change.  In my opinion, however, taking this bold step requires a very "Vegas" mind set.  More often than not, contractors are not aware that there are no bright line legal standards for determining which changes are cardinal, and there is always a risk that the court or arbitrator will not agree with your assessment.  As a result, you should discuss this decision carefully with your counsel before leaping into the abyss.  A wrong decision could put your company at risk for the resulting damages.  

